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STATEMENT OF ISSUES 


1. Ina prosecution for second degree mrder, in which the evi- 
dence raises an issue of the lesser included offense of manslaughter, is 
an instruction thereon which defines only voluntary manslaughter and, thus, 
excludes the possibility of a finding of guilty of involuntary manslaughter, 


reversible error requiring a new trial? 


2. Does the prosecutor's reference, in closing argument, to an 
alibi witness "present in the courthouse,” who is, however, physically and 
practically equally available to both prosecution! and defense, require a 
corrective instruction in terms of equal availability to avoid prejudice 


to the defense? 
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STATEMENT OF THE CASE 
| 
second-degree murder of Soros Dean. He entered a plea of not guilty on May 


Appellant, te Willie Simon, was indicted April 25, 1966, for the 


6, 1966. Trial began January 17, 1968, and concluded with a jury verdict 

\ of guilty on January 22, 1968. Following denial of his Motion for a New 
Trial a June 14, 1968, he was sentenced to a term of imprisonment of from 
four to twenty years on June 25, 1968. - 

At approximately 2215 A.M., Saturday, on the night of Friday (March 
k)-Saturday (March 5), 1966, the body of a 19-year-old male, identified as 
Gordon Dean, was found lying, face down, about two feet into the street from 
the east curb of 7th Street, N. z., between two parked cars, approximately 

_ 200 rect south of the intersection of 7th Street with F Street, N. E., with 
“a bullet wound three to four inches below his left shoulder blade. He was 
- pronounced dead at D.C. General Hospital at 3:15 A.M. The cause of death 
was "gunshot wound of’ the left lung and heart." (Tr. 18-21; 120; 160-168). 

; At trial, the three prosecution eyewitnesses, Grover Thomas, James 
Bishop, and Ellaine White, testified that they had arrived separately at 
"Joe's: Restaurant," a dance-hall restaurant on the southwest corner of the 
intersection of 8th and F Streets , N. E., at various times between 11:00 P.M., 
Friday, and 1:45 A.M., Saturday. They had all remained until closing time 
at about 2:00 A.M., socializing with friends, dancing, and drinking beer. 
(Tr. pl-533 85-87, 93-96; 126-127). One saw both appellant and the decedent 

’ there, (Tr. 52-53). Each of the others saw either one or the other (Tr. 883; 


126) «, None, however, saw them together at any time, nor did they observe an 


argunent or altercation between anyone (Br. 52-53; 88; 127). As the restaurart - 


t tb 


“ 4 
closed, the patrons emerged in a group onto the south) sidewalk of F Street 


at the corner. - 
j ! 
i The witness Thomas testified that the decedent > and two other men, 
| 

one Tiel and one Bush, had asked him to join them in & crap game “under the 


aereat lights"; he agreed, and left in their company, but returned to escort 


"the witness White now when she called to him as she left; Dean, Dial, and 
Bush continued walking west on F Street on the south pidewalk (Tr. 127-128). 
The witness Bishop, who had left a few moments earlier with one Armstrong, 
walked west for a distance along the south sidewalk of F Street, and then 
crossed to the north side "down towards 7th Street.” (tr. 55-56). The wit- 
: ness White emerged behind approximately half the pean » most of whom had 
coneecerce on the street corner. She called to Thoms, who returned to her 
ight side and walked west with her along the south sidewalk of F Street. 
(tr. 100-105) « She opserved “three boys” ahead of her "almost to the corner.” 
(tr. :89)- | 

t According to White, when she and ‘Thomas were approximately two doors 
west of the entrance tto the restaurant, the appellant “came up beside” her 
to her left, said onel of the three "boys" who were "almost to the corner” 
(who were unknown to her) had done sciething to him and he was "going to 
get him.” (Tr. 89-903 105-106). ! 

"..«[HJe pulled out the gum and I knocked his hand, and I 


seid, don't do that, on he shot the gun, and I turned 
around andiran." (Tr. 8 


| 
She described the gus as a "small" one with a “Light handle." (Tr. 90). The 
prosecutor asked,  / | 3 
| 
"Q. Did yqu at any time either just prior | to the first shot 
or after the first shot touch with your hands or body of 
T. Wiklie Simon? ' | 
* * 
Before he shot the gur I te his and. 
* 
aoa Peace | 


Q. And how aid you do that? 


Perle When he pulled it out he did like thet and hit his arm 
and he did like that and he shot the gun." (tr. 91-92) . 


At the time appellant yas "pointing" at the _people “almost to the corner” 
(fr. go), who all ats different directions when the gun discharged. 


‘ (Tr. 91). She heard a second shot while she was “running back." (Tr. 92, 


D| 
tt 


On cross-exdmination she again described the sequence of events 
preceding the first shot: 


"9, And he ‘said what he did and at that point you heard 
a shot? 


_ As At that} point he reached in his pocket and he did like 

} i that, and I pushed his arm, and he did like that, and 

{ | he shot the gun and I. turned around and I ran." (Tr. 107). 
} 


} 
(Ir. 129)» SoEEOnCa es White's testimony that Simon had come up to her 


‘Thomas , wo ‘asa not know appellant by sight on March 5, 1966 


» “mmbled something" he couldn't understand, and had fired a small 
light-handled pistol at the "three boys" (whom he knew to be Dean, Bush 
and Dial). They "roke and ran,” Dean arounaithe corner, and Bush and Dial 
eee the street. (tr. 129-130). Thomas, too, was "sure" of two shots, 
one ap" and one "across" F Street (Tr. ihe), although there may have been 
three. (Tr. 231). 3 “ t 

oF Thomas wes asind ty the prosecutor if he had scen Wate "do any= 
thing" to appellant before the shots were fired. (Tr. 131). 
"A, Before the shots were fired she was holding onto his 
: | arm questioning him and talking to him and he Jerked 


her loose. 
** © 


He dropped end fired."(Tr. 231). 


4 
Q 
bs) 
4 


On eross-examination, he was asked 


' "Q. Was tne first shot defected or deflected vy [White]? 

{ 

} A. When nk pulled the gun out she was holding his hand 
and he*had shot no times, you know. When he jerked 
her loose he shot. It wasn't deflected, he didn't 
knock her off or nothing. He shot she was gone.” 
(Tr. 15h). 


n 


Bishop, who ‘una ‘crossed F Street to the north sidewalk, heard 
"two sounds" like gunshots, "close together," from the vicinity of the 
restaurant. (Tr. 56-57). He turned to lock back, on sew the witness White. 
"She had someone's hand...[He recognized ner)..Lw]hen she hit someone's 


bana. (Tr. 58). | 


' "9. What aia you see her do? => 


A. She = carrying him.. ‘ b 
%* KK ” | 
- Carrying--she had--in dther words she) had this guy, 
{ it secien—s (Tr. 59) é e | 


The Court continued vith the ee 


The Court: What did you see her ao? 
The Witness: Well she was trying to get someone ‘s hand down. 


The Court: ‘You do not know what she was trying to do. You 
yjust tell me whet you saw her do. 


The Witness: It was more like a scuffle." (Tr. 59)% 
& 
The prosecutor, in am effort to "clear that up," (Tr. 60), asked 
"Q. You sqw Ellaine White...? 
A. Yes, ] did. 
+ f $ 
Q. Now were there other people with her | 
j 
A. Yes, there was a big crowd. 
Q. Now wes she touching auyonst 


A. Yes." (tr. 60). 


The cdurt resumed the questioning, aoe the witness back through his om 


ee movements. (te. 60-61). Then it asked 


The Court: Just tell me what you saw her do with her 
7 arms, or her legs, of did she do anything 
, With her hands?, 


: 
a 
\ 
! 


i 
The vstmess; She was pulling the arm down. 


The Court: | Whose arm? Do you know? 
The Witness: No. ; 
: The Court: A man or 8 woman? 
The Witness: No sir, a man's." (Tr. 62). 
Bishop watched Dean start to run, turn! the torner, run south on 7th Street, 
and fall (tr. 63-65). He went to where Dean lay, and remained until the 


police came. (fr. 65). . . £ u 


Appellant at all times denied having had anything to do with Dean's” 
death. (Tr. 190). He: aia not know Dean. (Br. 180). He had never owned a gun. 
(tr. 183), ani did not fire any gun om March 5, 1966 (Tr. 190). He testified 
that on Friday, March: ,, 1966, he had gone to Joe's Restaurant between 6:00 
and 7:00 P.M., and had remained until closing time, playing the "ping Pong 
machine," drinking “two or three beers,” emi "sitting with friends.” (Tr. 
180-181). At sometime during the eveiting he went across the street to visit 
a girl friend for a tew minutes, and then veturned to Joe's Restaurant. (Tr. 
182-183). At closing) time, he was amorig the’ last to leave, followed immediately 
by his friend, Hugo Busby. (Tr. 185-186). ‘Upon emerging, he observed a ‘crowd 
before the door, and others walking down tHe street towards 7th Street. He 
and Busby stood for a few moments before tife restaurant discussing further 
Plans, for the night (Tr. 186), then crossed the street to Busby's house inmedi- 
ately opposite, where:he spent the night. (Sr. 187-188). He saw no disturbances 


! 


f 


W 


! 


| 
7 
= 


on = street as he Stee the restaurant (re 2 197-198) » nor did he hear any 


gunfire (Tr. 199). He did not learn of the events ot the night before until 

11:00 A.M. the toltorjng morning when he was told by bystanders on the street 

that he was wanted by, the police. (Tr..188). He surreniered himself immedi- 

. ately at the 9th Precinct. (Tr. 89). On cross-erantnation, the Broseci~or 
asked! appellant "where is Hugo today?” Appellant said Busby was s butside” 

the orate at trial (Tr. 19%). 

; Eugene Franklin, the only other defense eyewitness called, testi- 
fied that he had been in the restaurant with scpeaas since approximately 
7:30 om Friday evening (Tr. 226). ‘He was preceded out the door at closing 

time by Simon and Hugo Busby, whom he had invited to attend a party elsewhere, 

and he observed them standing at the dntrame as he left. (Tr. 227-228). He 
watcHed them cross the street to Busby's house and ascend the: stairs to-the 

entrance (Ir. 2293 2he), and saw them ‘no more that evening (Tr. 229). 

Busby was never called as a. "witness. According to defense counsel, 
Busby had given him a) signed statement exculpating appellant on March 5, 1966, | 
. but then had also gifen the police a contradictory pentenent the following 
day.* In defense cotnsel's judgment,’ Busby's explanation of his reason for 
his conflicting statement to the polite, viz., that he had been "mistaken," 
was not sufficientlyscredible to rehabilitate him should he be impeached, 
athoueh the explanation given defensé counsel after trial of fear of "being 
invo}vea” would have been, (Motion for NewsTrial). Defense counsel tendered 
Busby to the prosecution as a rebuttal witness, Nearer (Tr. 211), but the 


Government did not aqcept the offer (tr. 233, 260) - - 


t | . 
* Busby's testimony, taken at hearing of the Motion for a New Trial, aia not 
correspond with edther of his prior statements (tr. of Motion for New Trial, 
PPe 11-15). 
t 


6 
’ 


e 


In the course of final argunent, the prosecutor drew attention to 


Busty's presence in the courthouse (Tx. 270). The Court's only instruction 
with respect to the failure of. either Bide to call Busby was that, since. he 
was a le to both. sides, to inferences were to be drawn from his failure 
: to testify. (Tr. 332), although defense counsel had requested the Court to 
charge thatthe jury could take note of the fact that the ‘Government had 
declined to call him as well (Tr. 298). 

During the course of the defense case, the Court suggested an 
instruction as to the lesser included offense of manslaughter (Tr. 22k), 
and, following denial of his Motion fér acquittal (Ir. 261), defense counsel 
acceded (fr. 2 261-265}. Although in its discussion of the proposed manslaughter 
instruction, the Court indicated an ‘ayarencss of the fact that a finding of 
involuntary manslaughter was a possibility ‘on the evidence (Tr. 265), its 
instruction as actually given encompassed only voluntary manslaughter (‘Ir. 
327-329) c > s 

} 5 ) 


e 


} 
i 
t Nn | 
zt ¢, 1] | 
I. THE TRIAL COURT ERRED IN LIMITING TS INSTRUCTION ON THE LESSER INCLUDED 
ORFENSE OF MANSLAUGHTER TO VO MANSLAUGHTER COMMITTED IN THE ~ 
"HEAT OF PASSION." 
\ eee | 
A ‘Finding of Guilt of Involuntary Manslaughter Was Possible On the Evi- 
aaN dence ‘and Should Have Been Submitted to the Jury. 
iS ; ; ; 
The prosecution's eyewitness. evidence established that, virtually 


simteneously with the firing of the fatal shot, appellant was involved in 
a struggle with the witness Ellaine White who was in| the process of pulling 
at his arm or hand. The wien Eisner testified that his attention had 
been redirected to the area in front of the. restaurant by the sound of two 
shotsj/in rapid eucceey tom and that, pon BEES in the direction from 


j 
which the sounds eae to come, he oieerved the witness White clasping the 


appeltantis arm. Elaine White herself Reena that the first shot was 
discharged while she yes struggling ats Simon, and the second shot immedi 
ately after she had relinquished her hold on hin and turned to run in the 
opposite direction. The witness Thomas testified that appellant, after 
struggling with Whitel, pulled away and "drdpped and fired,” but the second 
shot was directed across F Street rather than at the decedent who had run 
to the corner of 7th nd F Streets and then turned left. 

Prosecutions evidence with rdspecti to motive » of course, showed at 
best mS that one om three young ‘men thamost to the corner" ahead of 
appellant on 7th Strevt was the object of iis ire. Te reason for his alleged 


; angen, or its object, »jwas never shown. m 


On the foregoing evidence, the tzial court) permitted the jury: to 


\ 
| 

| 

‘ | 
i 

| 


find as charged in the indictment, tat Dean's death was the consequence of 
ieee, | 

| 

it | 
| 


“ s] 


an unpremeditated inténtionel act to that end committed by appellant. Alter- 
t s - 


x 


natively, the court instructed as follows: 


"Now I have described to you the offense of second-degree 
murder. I dim about to describe to you now another offense 
which is known in our code ad manslaughter. You will remember 
that I told you mrder in thé second degree is the unlawful 
killing of a human being by another with malice, but without 
purpose or intent to kill, or if committed with purpose and 
intent to kill and with malige, but without premeditation and 
deliberation’, is murder in tle second degree. 


"Now manslaughter is the unlawful killing of a human being 
without malice. ; : 


"Manslaughter is committed when a human being is killed un- 
lawfully.in'the sudden heat of passion caused by adequate pro- 
vocation. ; 3 x : \ 


"The essential elements of the offense of manslaughter, 
each of which the Government must prove beyond a reasonable 
doubt are 4% the defendanty inflicted an injury or injuries 
upon the dedeased from whichi the deceased did die and that the 
defendant sé injured the deceaseds.in the heat of passion; that 
the heat of passion was caused byyadequate provocation and that 
the homicide was’ committed without legal justification or ex- 
CUSE. 3 r Py $ % 

: ¢ r ° 

"To establish the first essential element of the offense of 
manslaughter, it is necessary that the defendant have inflicted 
an injury or injuries upon the deceased and that the deceased 
have died as a result of such injury or injuries. 


"To establish the second @nd third essential elements of 
the offense, the defendant must have injured the deceased in 
the heat of passion caused ty adequate provocation and without 
malice. ‘ 


P : 
"I? a homicide is committed in the heat of passion caused by 
adequate ation, then the offense is manslaughter rather 
‘than mrderd i 4 : 
5 z 3 4 
"In addition to adequate provocation, there mst be heat of 
passion caused by that provakation. Both the provocation and 
. the passionimst have existed at the time the injury or injuries 
causing the ‘death of the deceased! are inflicted. 
fi 4 x n 
"Heat of-passion, as the -term tis used in this instruction, - 
includes rage, resentment, anger,:terror, and fear. Heat of 
passion mayzbe produced by. fear as well as by rage. 


; 


10 


"To establish the fourth essential element of the offense 
of manslaughter it is necessary that the homicide have been 
committed without legal justification or excuse. 


"In this case, if you believe the Government has established 
to your satisfaction beyond a reasonable doubt the essential 
elements of the offense of mirder in the second degree as I 
have given them to you, then,you may find the defendant guilty. 


"If on the other hand you believe that the Government has 
established ‘the unlawful killing but has not established the 
existence of malice and you find the presence of the elements 
of the offense of manslaughter, which is the unlawful killing 
of a human being without malice, if you find the presence of 
the elements of manslaughter as I have described them to you, 
to your satisfaction beyond a reasonable dqubt, then you may 
find the defendant guilty of the offense of manslaughter." 
(Tr. 327-329). | 

’ 


District of {Columbia Code, §22-2405, merely prescribes the punish- 
4 D 


ment to be imposed upan conviction of the crime of manslaughter. It neither 
‘ 5 | 


classifies the crime a degrees, orkaoes it attempt|to define the elements 
of the crime. Thus, the manslaughter sought to be punished by the statute 
is the common-law crime of manslaughter , see Hill ve United States, 22 App. 
D.C. 395 (1903), which has historically been subdivided into categories of 
voluntary and lois manslaughter’ story v. United States, 57 App.D.C. 
| 3, 16 F.2a 342 (1927) « 5 
| Jnvoluntaxy?nanslaughter is defined in Title 18, U.S.C., §1112, 


r . « on 
4 | 
" unlawful killing of a human being without malice...in 
the commission of an unlawful act not amounting to a felony, 
or in the commission in an wmlawful manner, or without due 
caution and ‘circumspection, ‘of a lawful act which might pro- 
duce death. 7 ‘ ‘ 
| 


Burdick defines involuntary ‘mensleughter as 
1 3 . 


"an unintentional homicide without malice aforethought, 

caused either by some action while doing an unlewful act 

malum in sel, but neither felonious nor naturally tending to 

cause death or grievous bodily harm; or by culpable negli- 

gence either in doing a lawful act or in omitting to do some 
f 2 


; 


ny 


i 
i 


duty require by law. The gist of involuntary manslaughter 
is that Srenboes there is no intention of causing death or 
bodily harm? yet culpability: lies "in the fact of unlawful 
conduct, either by reason of some unlawful act itself, or 
because of the unlawful way in which a lawful act is done 
or omitted.” 2 Burdick, Lew of Crime, §464 (1946), 201. 


See also 1 Warren, Homicide, §109 (191}); Unitea States v. Pardee, 368 F.2d 


- 368 (lth Cir. 1966). ; 


' 
that the appellant never intended to discharge the gun he was brandishing, 


In the instant case, the evidence was susceptible of an inference 


' 
and thet its discharge was a consequence of his struggle with White. And, 
even if it be BEERS that his firing of the gun was intentional, it was 
possible for the jury ‘to have inferred that*he never intended it to be aimed 


at anyone, and that it would not have been pet there been no struggle. 


t 


In Kinard v.. United States, 68 App.D.C. 250, 96 F.2d 522 (1938), 


} 
this Court reversed at conviction of mirder in the first degree upon the 


trial( court's refusal, on its own initiative, of instruction on the lesser 

included offense of voluntary manslaughter, although no such instruction 

had een requested byrthe defense. Holding that such an instruction must be 

given in any case in which there is "any evidence” bearing upon the issue of 

manslaughter the Cour’ said, following an extended discussion of the authori- 
? 


ties, 


i 


"The onl situation, ther, in which an instruction taking 
the issue df manslaughter from the jury is proper, is one in 
which...there is no ‘evidence relevant to the issue of man- 
slaughter’ ‘or no "evidence fairly tending to bear upon the 
issue of manslaughter’. " 68iApp.D.C., 253. 


And the rule there established that the trial court mst instruct on all lesser 
. or included offenses pf the crime charged when fairly suggested by the eritence 
is ong of general application. In Pegple v. Asan, 22 N.Y.2d 526, 239 N.E.2d 
$13, 293 N.Y.Supp.2a 326 (1968), the New York Court of Appeals reversed @ 

[ " MW : 


: 
a 


4 


i 
t 


convigtion of statutory first degree manslaughter upon the trial court's 
t 
MOLES to submit the [issue of the lesger included offense of second degree 


ee. | 
| 

"We have atedly written that fr, ‘upon any view of the 
facts,' a defendant could properly be found guilty of a lesser 
degree or ari included crime, "the trial judge mst submit the 
lower offense. [Citations omitted]... A aate statement of 
the s to warrant a refusal ‘to submit lesser degrees or 
included crimes is that ‘every possible hypothesis’ but the 
higher crime! be excluded. [Citation omitted]. The jury may 
accept portions of the defense and prosecution evidence or 
either of them. [Citation omitted]. That an acquittal may have 
been the-only permissible verdict had the jury credited the 
testimony of the accused is of no consequence." 22 N.Y.2a, 
529-530. | ra | 


c i) 
3 


In Comonreslin v- Campbell, __ Nass. __» 226 N.E. 2a 211 (1967), the 
Suamete Judicial Court of Massachusetts eee a murder conviction upon 
f 
the death by ree of a rape victim where the defendant testified 
that be haa only intended to silence oy deceased. me court found prejudicial 
error ‘an the trial Sue’ 8s refusal to give an Anveluntary manslaughter in- 
Heoien. And in State v. Rawls (en bane)5 ore. __» 429 P.2a 57 (196%), 
i | 
@ second degree ER conviction was reveried when fhe trial court refused 
an involuntary manslaughter ESTES upon evidence that the deceased had 
died of strangulation, in the course of an "alcoholic scuffle," holding 
"the juny... could have acoapted or rejected all or a pert . 
of defendant's testimony, ox| the State's evidence, and could 
have decidefi that defendant yas guilty of involuntary man- 
slaughter, even though that probability may be slight.” k29 
P.2d, 575¢ 8 4 é - | 
ey) 
It is,not sufficient showever, that the lesser ineluted offense merely be 
: called to the jury's eetention: In ingtructing on lesser included: offenses , 
__bhe epurt must define ithe offense properly, and eealerete the elements. “In 
Weakley v. United States, 91 U.S-ABD.IKC. ® 198 F. a gho (1952), and later, 
ev] 
' : n 
8 


4 


} 


13., 


¢ » h 2 
in Kitchen v. United States, 92 U.S.App.D.C. 382, 205 F.2a 720 (1953), this 
Sea SEES 


Court! found reversible error in instructions to the jury which improperly 
defined an element of a lesser included offense of second degree murder in 
ad an for first. degree murder, holding that the jury might have con- 
. victed of the lesser offense on the evidence had that possibility been left 
"open to them by the iistructions. In State v. DeWitt, 252 N.c. 457, 114 
8.E.2a 100 (1960), @ manslaughter conviction was reversed for the trial 
court's failure to define "culpable negligence” and "proximate cause," as 
elements of the crine of involuntary manslaughter. And in State v. Frye, 
1 N.ClApp. 542, 162 S3E.2a 91 (1968), ‘a verdict of guilty of manslaughter, 

s : returns’ in a prosecution for second degree‘ murder, was reversed for the 
trial! judge's failure to include an instruction on proximate cause, notwith- 
stenting his peorete definition of the other elements of the crime of invol- 
untexy manslaughter. ¢ ° “ 

{ "It was the'duty of the judge to-instruct the jury as to every 
: essential element of the crimes of voluntary manslaughter and 
t involuntary) manslaughter, including the essential element of 
proximate cause. A plea of not guilty put s in issue every 
essential element of the crime charged." 162 S.E.2d, 93. 
sae Notwithstanding the defensercounsel's failure to object to & man- 
slaughter instruction} es given by the”trial court, this Court has held that 
the feilure to give # charge on involuntary manslaughter when « homicide 
occurs under! circumstances raising the possibility of such a verdict is- 
"plain error,” requiring reversal. MeDonald v. United States, 109 U.S-App.D.C. 
_ 98, 28h F.2d 232 (1960). Appellant submits that trial court's failure to 
explain the elements soe involuntary mene enver which, indeed, is a more 
likely finding enor the evidence here;than sthe voluntary manslaughter which 
the court aid explain, is grounds forirevensal of his conviction for a new 
trial’. ¢ 0 ” , 
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II. THE TRIAL COURT ERRED IN FAILING TO INSTRUCT THE JURY THAT THE WITNESS 
BY WAS EQUALLY'AVAILABLE TO-BOTH PROSECUTION AND DEFENSE, OR OTHER~ 
HISE TO COUNTERACT BY INSTRUCTION THE PROSECUTOR'S REFERENCE TO MISSING 
# WITNESS IN CLOSING ARGUMENT. 
* * & 


The Witness Busby“ Was Not. Within the "Peculiar Power" of the Defense. 
s ? “y . 
Hugo Busby, 1? potential alibi witness, was mown to everyone to be - 


present in the courthouse ‘following appellant's response to the Prosecutor’ 8 
inquiry’ on cross~examination. Thereafter, in his closing argument, the pro- 
_secutor remarked rhetorically on Busby's physical availability, the obvious 
purpose being to induce the jury to infer that, if called by the defense, 
“Busby would not have supported appellait's defense of alibi. : 

In Wynn v. United States, av spp. D.C. | > 397 F.2a ‘oa (1967), 


this eo reversed a fouviction for spuneiesiin and larceny abot the ground, 
inter ‘alia, that the proenstton had argued to the jury the gignificence of the 
sbeence of an alleged, alibi witness, holding that an inference that such a 
mien testimony would have been unfavorable is permissible only in those 
situations where the witness is mterit] ani it is "peculiarly within the 

‘ party!s power to produce the witness.” 397°F.2d, 625. In so holding, the 
Court) cited the case of Pennewell v. United States, a U.S.App.D.€. 332, 

353 Fy2a 870 (1965), in which a "missing witness” argunent wes disapproved 
when the so-called nigsing witness cou not necessarily have been expected 
to support the defendant’ s theory except ty; self-tnertnination. In a recent 
case,’ ' this Court has flefined the spoglie" availability of a witness to. one 
side or the other to contemplate "pradticals" as well as “physical components. 
Stewart v. United States, __U.S.App.R.C. » , __ F.2d ___ (App.No. 20983, 
decided Feb. 10, 1969). | i | re ie 
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In the instant case, defense “counsel's full knowledge of the con- 
' 4 . 
flicting statement made by Busby to the police, together with his desire to 
make cross-examination rather than direct examination of Busby, and to impeach 
‘ - 


hin, ie necessary, with his prior inconsistent statement, is clearly an exer- 
3 * F 


- cise de judgment in trjal tactics. But the prosecutor's directing the jury's 
\ - 


attention to Busby's presence in the courthouse implies not only that the 
defendant possessed some "peculiar power" to obtain his testimony, but also 
that te had a duty todo s0- Both prosecution and defense had equal access 
to him physically, and both had taken statements from him. Moreover, the 
statements in the possession of the defense and prosecution supported their 
reapeative cases, andboth could reasonably ‘expect that Busby's testimony 
would nee necessarily ‘support defendant's tHeory, since his proximity in® 
time snd place to the rime charged, together with evidence of his-being" in 
the cfupeny of eppellapt, might very well be self-incriminatory. Thus, in 
a “practical” as well ps & "physical" gensey Busby was equally available to 
both sides. The prosécutor’s suggestive remark was not warranted by the 
Beret menses » and should have been corrected by the trial court by an in- 
struction substantially as requested by thendefense. = ec 

: This Court has recently held  that''an advance ruling should be ob- 
tainej from the trial‘court before counsel argue the significance of the: 
absente of « unterial witness. Gass v. United States, __ U.S-App-D.C. __, 
___ Fy2d ___ (App.No. 121998, decided Jan 29; 1969). Not only was no advance 
ruling obtained here, jhad one been sought, the court would have beén obliged 
to explude such argument on the ground thaty either the prosecution: or the 
defenge could have hagi the benefit of Busby?s testimony by asking ‘the marshal 
to bring the witness dn. Neither side was entitled to derive any wavantage 


from pis absence, an@ the prosecutor's attempt to do so, inadequately redressed 
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by the court's instruction, meenire? reversal of this conviction for a new 


trial. e 


CONCLUSION 
’ 


For the foregoing reasons » appellant submits that the judgment of 
conviction should be reversed, and the case cemented to the District Court 


for a new trial. 
| 
Respectfully submitted, 
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I hereby certify that a copy the foregoing Brief for Appellant 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


I, Was it plain error for the trial court not to instruct 
the jury on recklessness as a basis for manslaughter when 
no such instruction was requested and when the only spe- 
cific evidence of record negatived a reckless shooting? 

II. Did the trial court err in instructing the jury that 
they should draw no inferences from the failure of a wit- 
ness to testify since he had been available to both sides 
equally, when the prosecutor said in argument that appel- 
lant had testified that the missing witness was outside 
during the trial? 


* Appellant’s motion for release pending appeal was denied, per 
Circuit Judges Wright and McGowan, February 10, 1969. With that 
exception, this case has not previously been before this Court. 
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tenced to imprisonment for from four to twenty years. 
This appeal followed. 


The Government Evidence 


The Government’s case consisted of the testimony of a 
detective who observed the deceased’s body lying in the 
street, three eyewitnesses to the shooting, the coroner who 
performed an autopsy and determined the cause of death 
and, by stipulation, the testimony of relatives of the de- 
ceased who established his identity. 

Lieutenant Samuel E. Wallace of the Metropolitan Po- 
lice Department testified that on March 5, 1966, at 2:15 
a.m. he responded to a call in the vicinity of Seventh and F 
Streets, Northeast, in the District of Columbia. When he 
arrived he observed the body of Gordon Dean lying face 
down between two parked cars. (Tr. 18-19.) Upon ex- 
amination, he determined that Dean was dead and that he 
had what appeared to be a bullet wound in the back of the 
left shoulder. (Tr. 19.) A search of the area near the 
body disclosed no weapon of any kind. (Tr. 23.) He 
noticed a white Mercury automobile parked at the south 
curb of F Street, between Seventh and Eighth Streets, 
Northeast. 

James Walter Bishop testified that he was present in 
Joe’s Place, located at the corner of Eighth and F Streets, 
Northeast, in the late evening and early morning hours of 
March 4th and 5th, 1966; that he knew both appellant and 
deceased, that he saw both of them there that evening and 
that he had not seen them together or talking to each 
other. (Tr. 53-54.) Both appellant and deceased were 
still there when he left, about 1:30 a.m. (Tr. 54.) Bishop 
walked west on the south side of F Street, towards Sev- 
enth, crossing over to the north side just before he got to 
Seventh. (Tr. 55.) At that point he heard a gunshot 
from the direction of Joe’s Place. There were two shots 
close together. He looked towards Joe’s Place and he saw 
a crowd at the door; he saw Ellaine White in the crowd 
and she was pulling a man’s arm down. (Tr. 56-62.) He 
saw two men running, one of whom was the deceased; one 
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crossed F Street, ducked behind a car, then ran north on 
Seventh Street. The deceased turned the other way, run- 
ning south on Seventh Street, toward its juncture with 
Acker Street. (Tr. 64.) The second man running was 
Thomas Bush, Jr. (Tr. 70.) On cross examination, he 
conceded that a statement (shown to him by defense coun- 
sel) which he had signed for the Homicide Squad con- 
tained reference to his having seen three men running, 
rather than two. He explained that that was erroneous, 
that he had only seen two and that he had told the Homi- 
cide Squad people he had seen two. 

Ellaine White testified that she had seen appellant in 
Joe’s Place during the evening in question and that she 
had talked to him, but had no argument. (Tr, 86.) She 
left at closing time and walked with Grover Thomas to- 
ward Seventh Street on the south side of F. (Tr. 87-88.) 
The critical events followed: 


T. Willie came up along side me and he said one of 
the boys, there were three boys almost to the corner 


and he said, one of them had done something to him 

and he was going to get him, and he pulled out the 

gun and I knocked his hand and I said, don’t do that, 

one he shot the gun and I turned around and ran. 
Tr. 89.) 


It was a small gun which he held in his hand. (Tr. 90.) 
The “three boys” referred to were almost to the corner of 
Seventh and F Streets on the same (south) side of F 
Street as she was. (Tr. 91). She heard one shot which 
she watched appellant fire and a second while she was run- 
ning; and the three boys ran in different directions. (Tr. 
91.) 

Grover C. Thomas testified that on the night in ques- 
tion he had been invited and was going to a crap game 
with three men: Bush, Dial and the deceased Dean. He 
had been in Joe’s Place when asked by the three to go 
shoot crap. He left, walked down the south side of F 
Street, towards Seventh, when Ellaine White called him, 
and asked him to walk her home. He acceded and did not 
go with the group to the crap game. The three, however, 
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continued down F Street toward Seventh. (Tr. 127-28.) 
Ellaine White and he began walking in the same direction 
on the same side of F Street, but behind the three. (Tr. 
129.) Then, “a fellow came up whom I now know as T. 
Willie Simon, came up on Ellaine’s left . . . . he was 
mumbling something that I couldn’t understand and he 
produced a small light handled pistol and fired it at the 
three boys walking toward F and Seventh, near 7th Street. 
... Dean ran around the corner and Bush and Dial ran 
across F on the opposite side of the street.” (Tr. 129-30.) 
Thomas was sure he heard two shots and perhaps a third. 
(Tr. 181.) 

His testimony as to what he saw Ellaine White do be- 
fore appellant fired: 


THOMAS: Before the shots were fired she was 
holding on to his arm questioning him and talking to 
him and he jerked loose. 

THE PROSECUTOR: What did he do then? 

THOMAS: He dropped and fired. 

THE PROSECUTOR: What direction was he fir- 
ing in when he fired ‘the first shot? 

THOMAS: He was facing 7th and F. 

THE PROSECUTOR: And how about when he 
fired the second shot? 

THOMAS: He was facing 7th and F but facing 
on a slight angle, he was shooting across F on the op- 
posite side. 


(Tr. 131.) He estimated the distance between appellant 
and the deceased at the time the shots were fired as forty 
feet. (Tr. 134.) 

Dr. Richard L. Welton, District of Columbia coroner 
testified that he had performed an autopsy on the body of 
Gordon Dean. He found a bullet wound to the heart and 
left lung and determined that to have been the cause of 
death. (Tr. 162,165.) He noted that the heart had func- 
tioned long enough after the injury to pump two quarts 
of blood into the lung cavity. (Tr. 164.) The trajectory 
of the bullet was from back to front, slightly left to right 
and slightly down. (Tr. 166.) He was unable to tell the 
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distance at which the gun was fired, but because there was 
no indication of a powder burn it was likely more than 
eighteen inches away from the deceased’s body. (Tr. 166- 
68.) 


The Defense Evidence 


The defense case included testimony of appellant and 
Eugene Franklin, as well as a character witness, Abra- 
ham Shorter. Appellant testified that he was present at 
Joe’s Place on the night in question, talked to Ellaine 
White there (he knew her only from seeing her there) but 
denied owning a gun or knowing prosecution witness 
Grover C. Thomas, or the deceased. (Tr. 179-184.) He 
and his friend Hugo Busbee left Joe’s as it was closing, 
though after most of the patrons had already left. He 
went across the steet to Hugo’s house where they decided 
not to go to a party to which they had just previously been 
invited. Both he and Hugo slept there and when he 
awoke the next morning and came down on the street, he 
learned for the first time of the death of Gordon Dean and 
that he was wanted by the police in that connection, (Tr. 
187-90.) He walked to No. 9 Precinct and turned himself 
in. 

On cross examination he stated that he knew Ellaine 
White’s name and she knew his. (Tr. 192.) When the 
prosecutor asked him where Hugo Busbee was (he did not 
testify at the trial) appellant answered: “He is outside.” 
(Tr. 194.) Appellant said he heard no shots, noises or 
sirens nor did he see any one running from the time he 
left Joe’s Place until he went to sleep at Hugo’s house. 
(Tr. 199, 204, 206.) He testified that he knew prosecu- 
tion witness Bishop but had not seen him that night; (Tr. 
212.) and that he and Ellaine White knew each other so 
that they called each other by first name. (Tr. 210.) 

Finally, Eugene Franklin testified that he saw appellant 
at Joe’s Place on the night in question; (Tr. 226.) that he 
knew prosecution witnesses White and Thomas and appel- 
lant’s friend Hugo Busbee but did not know the deceased. 
He invited appellant and Hugo Busbee to a friend’s birth- 
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day party on Seventeenth Street, Northeast. (Tr. 227.) 
He followed Hugo and appellant out of Joe’s Place at 
closing time and saw them walk up the steps of Hugo’s 
house, before he turned to walk east on F Street, towards 
the party. (Tr. 228-29, 242.) On cross examination he 
testified that he did not hear any shots, and that there 
were no police in the area before he left. (Tr. 231, 241- 
42.) The court inquired of Franklin at length about the 
location of the party to which he testified he had invited 
appellant and Busbee. At the bench following the inquiry 
the court stated to counsel: “There is no such house, you 
know that . . . the gas station is on one corner and a gas 
station is on the other corner. There are no houses back 
in there on 17th Street. I am not going to pursue it any 
more.” (Tr. 254.) 


ARGUMENT 


L The trial judge did not err in failing to charge the 
jury on recklessness as a basis for manslaughter. 


(Tr. 91-92, 107, 154, 262-65, 332-35) 


The trial court instructed the jury, inter alia, on provo- 
cation and sudden passion as a basis for manslaughter. 
Appellant made no request for nor did he object to the 
omission of an instruction regarding recklessness as its 
basis: (Tr. 262-65, 332-35.) Under these circumstances 
the Court may consider the point only if it constitutes 
plain error “affecting substantial rights.” Fed. R. Crim. 
P. 52(b). 

While the manslaughter provision of the District of Co- 
lumbia Code? is silent as to the various categories of con- 
duct condemned, this Court has recently discussed reck- 


1Indeed, appellant’s trial counsel initially opposed any man- 
slaughter instruction for fear of a compromise verdict, then subse- 
quently acquiesced. (Tr. 262-65.) 


2D.C. Code § 22-2405 states in its entirety: “Whoever commits 
manslaughter shall be punished by a fine not exceeding one thousand 
dollars, or by imprisonment not exceeding fifteen years, or by both 
such fine and imprisonment.” 
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lessness as a basis for homicide prosecutions in Dixon v. 
United States, D.C. Cir. No. 22,324, decided March 27, 
1969 (Opinion by Leventhal, J., concurring). In that case 
the trial judge had instructed the jury on second degree 
murder (based on reckless and wanton conduct) and man- 
slaughter (based on provocation and sudden passion). 
There was no instruction given or requested, however, 
concerning recklessness as a basis for manslaughter. 
While the Court unanimously affirmed Dixon’s man- | 
slaughter conviction, Judge Leventhal pointed out the 
anomaly of instructing a jury on recklessness as a basis 
for second degree murder, but not instructing on it as a 
basis for manslaughter. The peculiar facts of the case* | 
seemed better characterized as reckless, rather than pro- | 
voked, conduct. The opinion makes clear that recklessness 

is a proper predicate for a manslaughter verdict, and con- 
sequently that such an instruction should be given in an ~ || 
appropriate case. Dixon, supra, slip op. at 7. @ hsser pocloded 

A defendant is entitled to an instruction on-ki 
ofthe-ease- when there is “any evidence fairly tending to 
bear on the issue... .” Stevenson v. United States, 162 
U.S. 318, 328 (1896) ; Belton v. United States, 127 U.S. 
App. D.C. 201, 206, 382 F.2d 150, 155 (1967 ); Kinard v. 
United States, 68 App. D.C. 250, 253, 96 F.2d 522, 525 
(1938). See Salley v. United States, 122 U.S, App. D.C. 
359, 360, 353 F.2d 897, 898 (1965). The question here 
is whether there was such evidence in this case. 

There was no defense evidence tending to establish reck- 
less or “involuntary” manslaughter, since appellant con- 
tended he was not at the scene at the time of the shooting. 
The government’s evidence was that appellant walked up 
on the left of witness White, said that one of the three 
boys walking ahead of them had done something to him 


* The Court’s opinion described the event as a shouting and shov- 
ing match between the appellant and deceased during which a gun 
held by appellant discharged, striking deceased in the neck and 
killing him. Dizon, supra, slip op. at 2. J udge Leventhal thought it 
more likely that appellant fired the gun between deceased and 
another who had been fighting, in order to break them up. Jd. at 6. 
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and that he was going to get him. Appellant pulled a 
pistol from his coat pocket, White knocked his arm, he shot 
at the group of boys (which included deceased) , White 
fied and appellant shot again. The only testimony in the 
record which dealt specifically with the question whether 
the shots fired were the product of calculated aim or 
chance deflection from the witness White having knocked 
appellant’s arm, is that of Grover Thomas. He was asked 
on cross examination by defense counsel: “Was the first 
shot defected or deflected by Ellaine?” THe replied: 
“When he pulled the gun out she was holding his hand and 
he had shot no times, you know. When he jerked her 
hand loose he shot. It wasn’t deflected, he didn’t knock 
her off or nothing. He shot and she was gone.” (Tr. 
154.) (Emphasis added.) 

In order to find recklessness as opposed to provocation 
as a basis for manslaughter in this case the jury would 
have had to disbelieve the only specific testimony on the 
critical question, believe White and in addition draw in- 
ferences based on a lack of specific testimony by her and 
other witnesses on the question. We think the contention 
is analogous to one raised in Belton v. United States, 
supra, 127 U.S. App. D.C. at 206-07, 382 F.2d 155-56. 
There appellant testified that he and his wife scuffled, a 
gun which she had went off striking no one and that he 
fied, returning later to find her dead. The jury could have 
found, he argued, that they had scuffled, but that he had 
fired the shot during the melee. The Court rejected the 
contention even though the instruction had been requested 
throughout the trial. In the case at bar, no such request 
was made, 

There is still another element of the trial judge’s failure 
to give the instruction at issue which the Court should 
consider. The focal point as to whether appellant shot 
as a result of Miss White’s shove, or after, and independ- 
ent of it—and hence whether there was any basis for the 
instruction—obviously must be her description of the 
events. And while her testimony contains no verbal an- 
swer which illuminates the critical question, she several 
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times described, by gesture and demonstration, precisely 
what took place. (Tr, 91-92, 107.) In the face of this, 
neither appellant’s experienced trial counsel nor the judge 
felt that the evidence warranted a reckless manslaughter 
instruction. It seems to us that Miss White’s demonstra- 
tive evidence may well have completely clarified—for 
judge, jury and counsel—what little doubt that exists in 
the matter from reading the transcript. Considering the 
specific testimony which negates recklessness, the lack of 
specific testimony contradicting it, the demonstrative evi- 
dence of witness White and the reaction to that evidence 
by the judge and defense counsel, we submit there was no 
evidence which fairly tended to raise an issue of reckless 
manslaughter; and that in any case, no objection having 
been made, there was no plain error affecting substantial 
rights.* 


I. The trial court’s instruction to the jury that since wit- 
ness Busbee had been equally available to both sides, 
no inferences were to be drawn from his failure to 
testify, was not erroneous. 


(Tr. 194, 270, 294-809, 332) 


Where it is peculiarly within a party’s power to pro- 
duce a witness and the witness’ testimony is material to 
the transaction at issue, failure to call such a witness is 
properly the subject of instruction and argument to the 
jury that they may infer the witness would have testi- 
fied adversely to the party failing to call him. Stewart 
v. United States, D.C. Cir. No. 20,983, decided February 
10, 1969, slip op. at 6-8; Gass v. United States, D.C. Cir. 
No. 21,198, decided January 29, 1969, slip op. at 13-15; 
Wynn v. United States, —— U.S. App. D.C. —.,, 397 
F.2d 621, 625-26 (1967). Argument to a jury that they 
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should draw an adverse inference is improper unless both 
the conditions (peculiar availability and materiality) are 
satisfied. Pennewell v. United States, 122 U.S. App. D.C. 
$32, 333, 353 F.2d §70, 871 (1965). 

In the case at bar, the entire testimony and argument, 
as it touches the missing witness contention, follows: 


“PROSECUTOR: ‘Where is Hugo today?’ 
APPELLANT: ‘He is outside.’ 
PROSECUTOR: 


(Tr, 194.) There was no answer to the last query as the 
prosecutor continued with another question. In closing 
argument the prosecutor’s sole comment was: “Mr. Simon 
took the stand and said in effect he had gone across the 
street with Hugo, who he said was just outside the corri- 
dor yesterday ....” (Tr. 270.) Neither side wanted to 
call Hugo Busbee, the missing witness, because he had 
given both of them conflicting statements shortly after 
the offense; but both could have effectively impeached him 


on cross examination, had the other put him on. At the 
close of the trial defense counsel asked the court to in- 
struct the jury that the Government had had an opportu- 
nity to call Busbee, but had chosen not to do so. The 
judge, himself an able and experienced former defense 
counsel, declined, giving his reasons: 


All I'll tell the jury is that Busbee was available as 
a witness to either one of you parties to this lawsuit. 
If that is a fact, that is all I will tell them. That is 
all I will tell them if that is a fact, that is all I will 
tell them. 

Certainly he was available. Available to you. You 
didn’t want him. For various reasons, so you said 
here, you can have him. He talked to him and he 
said he didn’t want him either. That is all I am 
going to say. I am not going through the business of 
telling them you had him as a witness, You offered 
him to the Government and the Government wouldn’t 
use him. 

Then, you see, you get the mileage out of the wit- 
ness you aren’t entitled to. You get the mileage. You 
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sort of shove the witness on the witness stand and not 
on the witness stand, I don’t think you are entitled 
to that. I don’t think you are entitled to any infer- 
ence that the witness would back your story unblem- 
ished. I don’t think you are entitled to an inference 
like that. (Tr. 308.) 


Subsequently he instructed the jury “that since Busbee 
was available to both sides in this case as a witness but was 
called by neither side, you are to draw no inferences from 
the failure of this witness to testify.” (Tr. 332.) 

The reference to Busbee in testimony was at most tan- 
gential. The prosecutor’s argument contained only an 
accurate summary of appellant’s testimony respecting 
Busbee. Such an oblique reference can hardly be con- 
strued as argument that the jury draw an inference ad- 
verse to appellant from his failure to testify. The trial 
judge considered the matter carefully during a protracted 
bench conference. (Tr. 294-309.) We think his treat- 
ment of it was full, fair and amply generous to appellant. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davy G. BREss, 
United States Attorney. 
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Assistant United States Attorneys. 
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